City of San José
Minor Public Works Contract
($100,000 or less)
THIS CONTRACT is made and entered into between the City of San José (“City”) and Contractor as follows:
1. GENERAL CONTRACT INFORMATION
	1.1	Project Name:

	1.2 Project Location:

	1.3	Contractor:   

	1.3.1	Address: 

	1.3.2	Telephone No.:   
	1.3.3	Fax No.:   

	1.3.4	E-mail (optional):  

	1.3.5.	License No.:   
	1.3.6	License Classification:

	1.3.7	DIR Registration No.:

	1.3.8	City Business License No.:   

	1.3.9 Federal ID No.:    

	1.4	Name of Contractor’s Project Manager:

	1.4.1 [bookmark: _GoBack]Telephone No.:

	1.5 Name of City’s Project Manager:

	1.5.1 Telephone No.:

	1.6 Maximum Compensation Payable to Contractor:

	1.7 Time for Completing the Construction Work:	___________ Working Days 

	1.8 Contract Expiration Date:




2. CONTRACT DOCUMENTS
2.1 Entire Agreement:  This Contract, including the general information set forth in Section 1 above and the Exhibits, is the final and complete agreement between the City and Contractor.  It supersedes any previous oral or written understandings between the parties.  
2.2 Exhibits:  The following exhibits are attached to this Contract and incorporated herein by reference:
Exhibit A:	Scope of Construction Work 
Exhibit B:	List of Subcontractors
Exhibit C:	Labor Standards/Prevailing Wage
Exhibit D:	Insurance Requirements
Exhibit E:	Payment Bond* 
*If the Maximum Compensation Payable to Contractor in Section 1.6 is less than $25,000, a payment bond is not required.  See Section 11 below.  
2.3	Conflict:  The body of this Contract prevails over any conflicting provision in an Exhibit.   
3.	SCOPE OF WORK
3.1 Construction Work:  Contractor will provide all design services, shop drawings, labor, subcontractors, materials, equipment, tools, supervision, management and coordination, record drawings, testing, and start up services needed to complete the work set forth in Exhibit A, entitled “Scope of Construction Work.”  (Collectively “Construction Work.”)  
3.2 Completion to Director’s Satisfaction:  Contractor will complete all Construction Work to the reasonable satisfaction of the Director of the Department of Public Works (“Director”).  
3.3 Standard Specifications and Details:  Contractor will perform the Construction Work in accordance with the “City of San José, Department of Public Works Standard Specifications, July 1992” and the “City of San José, Department of Public Works, Standard Details, July 1992,” as those documents may be modified from time to time.  (Collectively “Standard Specifications and Details.”)  The Standard Specifications and Details, which are available at http://www.sanjoseca.gov/index.aspx?nid=3463, are incorporated herein by reference.  
3.4 Building Code:  Contractor will perform the Construction Work in accordance with the California Building Code as adopted by the City of San José at the time the work is performed.  (“CBC.”)
3.5 Conflicts:  If there is a conflict between the Construction Work as specified in Exhibit A, the Specifications, and/or the CBC, the order of precedence will be:  (1) the CBC, (2) the Specifications, and (3) the Construction Work as specified in Exhibit A. 
3.6 Changes to Construction Work:  The Director can make changes to the Construction Work as the Director deems appropriate for the proper completion of the project subject of the following. 
3.6.1 Aggregate Amount of Changes:  In accordance with Section 14.04.415.B. of the San José Municipal Code, the aggregate of all such change orders cannot exceed $10,000.  
3.6.2 Additional Time/Compensation:  Contractor has the right to request additional compensation and/or time as part of any change order.
3.6.3 Procedure for Implementing:  Change orders shall be implemented in accordance with the Standard Specifications and Details.
3.7 Additional General Requirements:  Contractor must comply with the following general requirements in performing the Construction Work.
3.7.1 Standard of Performance:  Contractor must perform all Construction Work in a good, workmanlike manner, using experienced and skilled craftsmen and complying with the generally accepted standards applicable to such work. 
3.7.2 Protection of Property:  Contractor must use all reasonable means to protect materials, equipment, City property and adjacent property.  Contractor shall repair and/or replace, at Contractor’s expense, any damage caused by Contractor while performing the Construction Work. 
3.7.3 Safety:  Contractor must conform to all applicable occupational safety and health standards, rules, regulations and orders established by the Federal Government, State of California, County of Santa Clara and the City of San José or any other government agency of competent jurisdiction.
3.7.4 Reporting Injury/Damage:  If death, serious injuries or serious damage to persons or property occur, Contractor must do the following:  (1) immediately report the incident by telephone or in person to the City’s Project Manager, and (2) prepare a written report describing the incident and submit it to the City’s Project Manager within forty-eight (48) hours of the incident.
3.8	Warranty Period:  At no additional cost, Contractor shall warrant all labor and materials for the period of one (1) year following City’s final acceptance of the Construction Work.
4. Construction Schedule
The Contractor must complete the Construction Work on or before the number of Working Days set forth in Section 1.7 above.  Working Days are counted from the first chargeable day as set forth in the notice to proceed issued by the City’s Project Manager.  
5.	Compensation
5.1 Maximum Compensation:  The Maximum Compensation Payable to Contractor set forth in Section 1.6 above is the maximum amount the City will pay to the Contractor for completing the Construction Work.  The Contractor agrees to complete the Construction Work in accordance with the terms and conditions of this Contract for that maximum amount of compensation.  
5.2 Invoicing/Payment:  The invoicing and payment schedule will be as follows:
	Percentage of Construction Work Completed to Director’s Reasonable Satisfaction:
	Percentage of Maximum Compensation Paid upon Proper Invoicing by Contractor:

	50% Completion
	55% of Maximum Compensation

	Substantial Completion 
(as demonstrated by beneficial occupancy/use)
	An additional 40% of Maximum Compensation

	Final Completion 
(as demonstrated by Director’s final acceptance)
	The remaining 5% of Maximum Compensation, which amount is deemed to be project retention


6. Subcontractors
6.1 Listed Subcontractors:  Listed in Exhibit B are the subcontractors that Contractor will use to perform Construction Work in excess of ½ of 1 percent of the maximum compensation payable under this Contract.  Contractor warrants that the listed subcontractors are registered in accordance with California Labor Code Sections 1725.5 and 1771.1.
6.2 Subcontractor Substitution Requirements:  Contractor cannot use any subcontractors other than those listed in Exhibit B to perform Construction Work in excess of ½ of 1 percent of the maximum compensation payable under this Contract without first complying with the subcontractor substitution requirements set forth in the Standard Specifications and Details, and in the California Public Contract Code.  
6.3 Self-Performed Work:  Contractor agrees that, other than the Construction Work performed by the subcontractors listed in Exhibit B, Contractor will perform all Construction Work in excess of ½ of 1 percent of the maximum compensation payable under this Contract.
7. Labor Standards/Prevailing Wage
Contractor will comply with the labor standards, including the payment of prevailing wages, set forth in Exhibit C, entitled “Labor Standards/Prevailing Wages.” 
8. Nondiscrimination/Nonpreferential Treatment
8.1 Prohibition:  In the performance of this Contract, Contractor will fully comply with Chapter 4.08 of the San José Municipal Code and shall not discriminate against or grant preferential treatment to any subcontractor, supplier, laborer or other person on the basis of race, sex, color, age, religion, sexual orientation, actual or perceived gender identity, disability, ethnicity, or national origin.  
8.2 Prohibition Listed Subcontractors:  By executing this Contractor, Contractor declares under penalty of perjury that in listing subcontractors (if any) in Exhibit B it has not discriminated or given any preference to any firm, entity or person based on race, sex, color, age, religion, sexual orientation, disability, ethnicity, or national origin.  
8.3 Compliance with Labor Code:  The Contractor shall comply with, and is subject to, the employment non-discrimination requirements set forth in Section 1735 of the California Labor Code, which is incorporated into this Contract.  
8.4 Violation:  A violation of this provision by Contractor is grounds for immediate termination of the Contract and potential disbarment in accordance with the provisions of Chapter 4.10 of Title 4 of the San José Municipal Code. 
8.5 Subcontracts:  Contractor must include the provisions of this Section 8 in every subcontract entered into in furtherance of this Contract so that these provisions are binding on each subcontractor.
9. Indemnity
9.1 General Obligation:  Contractor will defend, indemnify and hold harmless the City and its officers, employees and agents against all claims, losses, damages, injuries, expenses or liabilities that – directly or indirectly, or in whole or in part - arise out of, pertain to, or relate to Contractor’s performance of the Construction Work.  
9.2 Limitation on Obligation:  The obligation in Section 9.1 shall not apply to any claim, loss, damage, injury, expense or liability resulting from the sole negligence or willful misconduct of the City or its officers, employees or agents. 
9.3 Obligation to Defend:  Contractor’s indemnity obligation includes defending the City, its officers, employees and agents as set forth in Section 2778 of the California Civil Code.  
9.4 Insurance:  The City’s acceptance of insurance under Section 10 does not relieve the Contractor from its indemnity obligations under this Section.  Contractor’s indemnity obligations under this Section apply whether or not the required insurance covers any damages or claims for damages.
9.5 Continues Beyond Expiration/Termination:  Contractor’s indemnity obligation under this Section survives the expiration or earlier termination of this Contract.
10. Insurance Requirements
Contractor must provide the City’s Risk Manager with proof of having insurance meeting the requirements set forth in Exhibit D, and obtain the Risk Manager’s approval before starting any Construction Work.
11. Payment Bond
11.1	Payment Bond Required:  If the Maximum Compensation Payable to Contractor in Section 1.6 above is over $25,000, then attached as Exhibit E is a properly executed payment bond in a form acceptable to the City.
11.2	Payment Bond Not Required:  If the Maximum Compensation Payable to Contractor in Section 1.6 above is $25,000.00 or less, then the Contractor is not required to provide a payment bond.  
12. Substitution of Securities
In accordance with California Public Contracts Code Section 22300, Contractor may substitute certain securities for any money withheld by the City as retention.  Such substitution of securities in lieu of retention will be at the Contractor’s request and at the Contractor’s sole expense.  The securities will be in an amount equivalent to the retention to be released.
13. Workers’ Compensation
13.1 Requirement:  Contractor will secure worker’s compensation for all of its employees in accordance with Section 3700 of the California Labor Code.  By signing the Contract, Contractor certifies and files with the City the following:
“I am aware of the provisions of Section 3700 of the Labor Code which require every employer to be insured against liability for workers’ compensation or to undertake self-insurance in accordance with the provisions of that code, and I will comply with such provision before commencing the performance of the Construction Work.”
13.2	Prohibition:  Contractor is prohibited from performing Construction Work if at the time of such work Contractor is not in compliance with Section 3700 of the California Labor Code.  Contractor must not allow a subcontractor to perform Construction Work if at the time of such work the subcontractor is not in compliance with Section 3700 of the California Labor Code.   
13.3	Proof of Compliance:  Before starting any Construction Work, Contractor must provide the Director with one of the following:  (1) satisfactory proof that it is properly insured by one or more insurers authorized to write worker’s compensation insurance in California, or (2) a valid certificate of consent to self-insure issued by the Director of Industrial Relations for the State of California.  
13.3.1	Maintaining Compliance:  Contractor will maintain such insurance or certificate of consent to self-insure through final acceptance of the project.  
13.3.2	Request for Proof of Compliance:  Upon the request of the Director at any time during the term of the Contract, Contractor must provide satisfactory proof that it is in compliance with Section 3700 of the California Labor Code.
13.4 Failure to Comply:  Contractor’s failure to comply promptly with a request by the Director for proof of compliance with Section 3700 of the California Labor Code, or the Contractor’s failure to be in compliance with Section 3700, is a material breach of this Contract.  Such breach is a basis for the Director to suspend Construction Work.  The Contractor is responsible for all costs and damages resulting from any such suspension of Construction Work.
13.4 Withholding Funds:  If any injury occurs to any employee of the Contractor for which the employee, or the employee’s dependents, is entitled to compensation from the City under the California Labor Code provisions applicable to worker’s compensation, the Director may withhold and retain from any moneys due the Contractor an amount sufficient to cover such compensation.  
13.5 Subcontracts:  Contractor will include in all of its subcontracts the obligation for subcontractors to comply with the requirements of this Section.
14. Contract Term
The term of this Contract starts on the date of execution of the Contract by the City and ends on the Contract Expiration Date set forth in Section 1.8 above, unless terminated earlier by the Director.  

IN WITNESS WHEREOF, the parties to these presents have hereunto set their hands the day and year first hereinabove written.


	“CITY”

CITY OF SAN JOSE,
a municipal corporation



By_______________________________
Name:  
Title:     Director of Public Works
Date:     _______________________
	“CONTRACTOR”

_____________________________________,
a ___________________________________



By_______________________________
Name:  
Title:     
Date:     _______________________

	
APPROVED AS TO FORM (City Attorney):

	[bookmark: Check1]|_|
	Form Approved by the City Attorney

(Check when maximum compensation is under $25,000, and standard provisions have not been changed.)

	[bookmark: Check2]|_|
	Approved as to Form:
____________________________________ 
[Sr.] Deputy City Attorney		Date



	





By_______________________________
Name:  
    Title:
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EXHIBIT A
SCOPE OF CONSTRUCTION WORK 
(INCLUDES ANY TECHNICAL SPECIFICATIONS AND DRAWINGS)


DESCRIPTION:

REQUIREMENTS:

SCOPE OF WORK:

	CONSTRUCTION:

MATERIALS:






A-1

Form Name:  Minor Public Works Contract
	Exhibit A:  Scope of Construction Work		
Form/File No.:  1278308_2/T-30814
City Attorney Approval Date:  March, 2016
EXHIBIT B
LIST OF SUBCONTRACTORS

Contractor will use the following subcontractors to perform the following portions of the Construction Work:
	Name of Subcontractor
	Contractor License No.
	DIR Registration No.
	Portion of Work
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EXHIBIT C
LABOR STANDARDS/PREVAILING WAGE REQUIREMENTS
A.	Labor Standards
The Contractor shall comply with the labor standard requirements set forth below.  
B.	City Compliance Officer
1. City Compliance Officer:  For purposes of this Section 7-1.01A, the “City Compliance Officer” is the Director of the Office of Equality Assurance or such other City employee as the City Manager may designate as having primary responsibility for administering and enforcing the labor standard requirements set forth in this Section 7-1.01A.  The term includes the City Compliance Officer’s staff and any other City employees and agents authorized to assist in the administration and enforcement of these labor standards.
2. Contact Information:  The address of the City’s Office of Equality Assurance for purposes of correspondence and inquiries is 200 East Santa Clara Street, 5th Floor, San José CA  95113-1905.  The Office’s phone number is 408-535-8430.
3. Scope of Authority:  The City Compliance Office has primary responsibility for administering and enforcing the prevailing wage requirements, the payroll requirements and all other labor standards required by this Contract.
C.	Working Hours
The Contractor shall comply with the working-hour requirements set forth in Sections 1810 through 1815 of the California Labor Code, which are incorporated into this Contract.  Working-hour requirements include, but are not limited to, the following.
1. General Requirement:  Eight hours constitutes a legal day’s work.  Employees of the Contractor cannot work more than eight hours during any one calendar day and more than 40 hours during any one calendar week.
2. Exception:  Notwithstanding the general requirement set forth above, the Contractor may permit its employees to work more than eight hours per calendar day and 40 hours per calendar week if the Contractor pays at least 1 ½ times the basic rate of pay for all hours worked in excess of eight hours per day.
3. Record Keeping:  The Contractor must keep accurate records showing the name and actual hours worked each day and each calendar week by each of its employees.  The Contractor shall make the records available at all reasonable hours for inspection by the City Compliance Officer or by the Division of Labor Standards Enforcement.  The Contractor’s failure to make and maintain the required records is a misdemeanor. 
4. Restitution for Underpayment:  If the Contractor requires or permits an employee to work in violation of the working-hour requirements set forth in this Section 7-1.01A(2), then the Contractor shall pay the employee the difference between the amount that should have been paid and the actual amount paid.  
5. Penalties:  In addition to paying restitution for an underpayment, the Contractor shall forfeit to the City $25 for each employee for each calendar day during which the Contractor requires or permits such employee to work in violation of the working-hour requirements set forth in this Section 7-1.01A(2).  
6. Withholding of Restitution and Penalties:  The Director may withhold and retain from any payments or moneys due the Contractor the following:  (1) the amount of any outstanding restitution resulting from an underpayment, and (2) the amount of any penalties resulting from such underpayment.  The Director’s right to withhold and retain moneys under this provision is separate and independent from any other right to withhold and retain moneys included in this Contract.  
D.	Prevailing Wage
The Construction Work in this Contract is a Public Work, as that term is defined for prevailing wage purposes in Sections 1720 through 1720.6 of the California Labor Code, and is subject to the City’s prevailing wage policy set forth in Chapter 14.09 of Title 14 of the San José Municipal Code, entitled “Prevailing Wage Requirements for City Contracts Involving Public Works.”  In accordance with Chapter 14.09, the Contractor shall comply with the prevailing wage requirements set forth in Sections 1720 through 1782 of the California Labor Code, which are incorporated into this Contract.  The prevailing wage requirements with which the Contractor must comply include, but are not limited to, the following:
1. Prevailing Wage Requirement:  The Contractor shall pay, and shall cause its subcontractors to pay, employees performing the Construction Work not less than the general prevailing rates of per diem wages, for each craft, classification and type of worker, as determined by the Director of the Department of Industrial Relations of the State of California.  
Please note that the City does not allow certain classifications listed in the General Prevailing Wage Determinations on its public works construction projects.  Copies of the General Prevailing Wage Determinations made by the California Director of Industrial Relations are available at the Office of Equality Assurance, 200 East Santa Clara Street, San José, CA 95113.
2. Project-Specific Rates:  Copies of the General Prevailing Wage Determinations made by the Director of the Department of Industrial Relations of the State of California for each craft, classification and type of worker required to perform the Construction Work are available from the City Compliance Officer.  Please direct all questions regarding prevailing wage requirements to the City Compliance Officer.  
3. Unlisted Job Classifications:  The prevailing wage rate applicable to a craft, classification or type of worker not shown on the General Prevailing Wage Determinations shall be the rate applicable to the most closely related craft, classification or type of worker.  Contact the Office of Equality Assurance at (408) 535-8430 for crafts, classifications or types of workers not listed in the General Prevailing Wage Determinations.  
4. Paying Higher Wages:  The prevailing wage rates are minimum rates.  The Contractor may pay workers more than the applicable prevailing wage rate.  The City will not pay extra compensation based on the inability of the Contractor to hire workers at the prevailing wage rates.  
5. No Adjustments:  The City will not pay extra compensation based on increases in the prevailing wage rates during the term of the Contract. 
6. Posting Notice:  The Contractor must post at each job site at which Construction Work is performed a sign informing employees that the City’s prevailing wage requirements apply to the Construction Work and that these requirements are enforced by the City Compliance Officer.  The sign shall include the City Compliance Officer’s telephone number and address.  The Contractor also must post at each job site where Construction Work is performed the General Prevailing Wage Determinations in effect for each craft, classification and type of worker employed required to perform the Construction Work.  If the Contractor fails to post the sign or General Prevailing Wage Determinations as required, the Director or City Compliance Officer shall have the right to do so.  
7. Restitution for Underpayment:  The Contractor, or any subcontractor of the Contractor, must pay the following amount to each employee who was paid less than the applicable prevailing wage rate during any period of time that such employee was performing Construction Work:  the difference between the applicable prevailing wage rate and the actual amount paid.  
8. Penalties:  The Contractor, and any subcontractor of the Contractor, shall forfeit up to $200 for each calendar day, or portion thereof, for each worker paid less than the applicable prevailing wage rate.  The City shall determine the amount of the penalty based on the guidelines and factors set forth in Section 1775(2) of the California Labor Code.  
9. Liability for Subcontractor’s Penalties:  The Contractor is liable for any penalties resulting from the payment of less than the prevailing wage rate by one of its subcontractors unless the Contractor can clearly demonstrate to the City Compliance Officer all of the following:  
a. The contract between the Contractor and its subcontractor for the performance of the Construction Work included a copy of Sections 1171, 1175, 1176, 1777.5, 1813 and 1815 of the California Labor Code; and
b. The Contractor periodically reviewed the certified payroll records of its subcontractor for payment of the specified general prevailing rate of per diem wages; and
c. Upon becoming aware of the subcontractor’s payment of less than the applicable prevailing wage rate, the Contractor diligently took corrective action to halt or rectify the violation, including, but not limited to, retaining sufficient funds from payments due the subcontractor for Construction Work performed; and
d. Before making final payment to its subcontractor, the Contractor obtained an affidavit, signed under penalty of perjury, from the subcontractor stating that the subcontractor paid each of its workers not less than the applicable general prevailing rate of per diem wages and any amounts due pursuant to Section 1813 of the California Labor Code.  
10. Withholding:  The Director may withhold and retain from payments or moneys due the Contractor the following:  (1) the amount of any outstanding restitution resulting from an underpayment, (2) penalties resulting from such underpayment, and (3) any amounts required to satisfy any civil wage and penalty assessment issued by the California Labor Commission in accordance with the California Labor Code.  The Director’s right to withhold under this provision is separate and independent from any other right to withhold moneys included in this Contract.  
11. Notice of Withholding:  The City Compliance Officer will provide written notice to the Contractor and subcontractor, if applicable, of any withholding resulting from a prevailing wage violation.  The notice will describe the nature of the violation, the amount of wages, penalties and forfeitures withheld, and the procedure for obtaining review of the withholding.  
a. Service of Notice:  The City Compliance Officer will serve the notice by first-class and certified mail, in a sealed envelope, with postage prepaid, addressed to the person on whom it is to be served, at the office address last given for that person.
b. Service on Surety:  The City Compliance Officer will also serve a copy of the notice by certified mail to the surety that issued the payment bond for the Contract.  
c. Appeal of Withholding:  In accordance with Section 1771.6 of the California Labor Code, the Contractor or the affected subcontractor may seek review of the City’s withholding by transmitting a written request for review to the Office of the Labor Commissioner for the State of California.  The Contractor or the affected subcontractor shall transmit a copy of the written request for review to the City Compliance Officer.  
d. Time to Appeal Withholding:  In accordance with Section 1742 of the California Labor Code, a written request to review a notice of withholding must be transmitted to the Office of the Labor Commissioner for the State of California within 60 calendar days after service of the notice.  If review is not requested within 60 calendar days, then the City Compliance Officer’s determination is final. 
E.	Payroll Records
The Contractor and each of its subcontractors shall make and keep payroll records in accordance with Section 1776 of the California Labor Code and with this Section 7-1.01A(3), both of which are incorporated into this Contract.  The requirements to make and keep payroll records are as follows:
1. General Requirement:  The Contractor and its subcontractors must keep accurate payroll records.  For each journey-man, apprentice, worker, or other employee performing Construction Work, the payroll records must show the name, address, social security number, work classification, straight time and overtime hours worked each day and week, and the actual per diem wages.
2. Form of Payroll Records:  The Contractor and its subcontractors must prepare the payroll records on forms provided by the Division of Labor Standards Enforcement for the State of California on forms containing the same information as the forms provided by the Division of Labor Standards Enforcement.  The Contractor and subcontractor shall obtain the approval of the City Compliance Officer before using any form other than one provided by the Division of Labor Standards Enforcement.  
3. Location of Payroll Records:  Within ten working days of starting Construction Work, the Contractor shall inform the City Compliance Officer of the location of all payroll records, including the street address, city, and county.  Within five working days of changing the location of the payroll records, the Contractor shall notify the City Compliance Officer of the new location.
4. Submission of Payroll Records with Progress Payment:  The Contractor must submit the payroll records of its employees and those of its subcontractor(s) to the City with each application for progress payment and each invoice for payment.  The payroll records submitted to the City shall meet all of the requirements set forth in this Section 7-1.01A(3).
a. Verification/Certification:  The payroll records submitted to the City must be both verified, and the copies certified, by the Contractor or subcontractor that prepared the record.  The verification must be a written declaration, made under penalty of perjury, stating the following:  (1) the information contained in the payroll record is true and correct, and (2) the Contractor or subcontractor has complied with the requirements of Sections 1771, 1811 and 1815 for Construction Work performed by its employees.
b. Condition Precedent to Payment:  The submission of verified and certified payroll records with each application for progress payment and invoice for payment is an express condition precedent to the City’s obligation to make a payment under this Contract.  An application for payment is incomplete in the absence of verified and certified payroll records, and the Director is not obligated to approve or make, in whole or in part, any payment due the Contractor until the Contractor has submitted the required payroll records.  
5. Written Request for Payroll Records:  The Contractor or subcontractor must provide verified and certified payroll records to the City Compliance Officer on or before ten working days following receipt of the written request for such records by the City Compliance Officer.  
a. Penalties:  If the Contractor or subcontractor fails to timely comply with the request, then the Contractor or subcontractor, whichever one failed to provide the records, shall pay a penalty to the City of $100 for each calendar day, or portion thereof, for each worker, until the records are provided.  The Contractor is not liable for a penalty imposed as a result of a subcontractor’s failure to comply with the City’s written request for payroll records. 
b. Withholding:  The Director may withhold and retain from payments or moneys due the Contractor the amount of any penalties imposed based on a failure to timely respond to the City’s written request for payroll records.  The Director’s right to withhold under this provision is separate and independent from any other right to withhold moneys included in this Contract.  
6. Inspection of Records by Employee:  A verified and certified copy of an employee’s pay record shall be made available, on request, for inspection or given to the employee or the employee’s authorized representative.  The records shall be available at all reasonable hours at the principal office of the Contractor.
7. Inspection of Records by Department:  A verified and certified copy of all payroll records shall be made available, upon request, for inspection or furnished to the City Compliance Officer and the Division of Labor Standards Enforcement of the Department of Industrial Relations.  The records shall be available at all reasonable hours at the principal office of the Contractor.
F.	Employee Sign In/Sign out
The Contractor shall maintain a sign-in and sign-out sheet showing which employees are present on the job site.  The Contractor shall establish procedures so that all employees sign in and out of the job site.  The Contractor shall provide, upon request, a copy of the sign-in and sign-out sheet to the City Compliance Officer and to any employee or the employee’s authorized representative.
G.	Apprentices
1. Compliance:  The Contractor and its subcontractors shall comply with the requirements of the State Apprenticeship Program, as set forth in Section 1777.5 and Chapter 4 of Division 3 of the California Labor Code (starting at Section 3070), which collectively are incorporated into this Contract.  The Contractor is solely responsible for securing compliance with Section 1777.5 for all apprenticeable occupations.  
2. Subcontracts:  The Contractor shall include in all of its subcontracts the obligation for subcontractors to comply with the requirements of the State Apprenticeship Program. 
3. Evidence of Compliance:  The Contractor shall comply promptly with all requests of the City Compliance Officer for documentation that the Contractor and its subcontractors are in compliance with the State Apprenticeship Program.
4. Penalties:  The Contractor is subject to the penalties set forth in Section 1777.7 of the California Labor Code for a failure to comply with the requirements of Section 1777.5.  Section 1777.7 is incorporated into this Contract.
5. Withholding:  The Director may withhold and retain from payments or moneys due the Contractor the amount of any penalties imposed based on a violation of Section 1777.5 of the California Labor Code.  The Director’s right to withhold under this provision is separate and independent from any other right to withhold moneys included in this Contract.  
H.	Certified Electricians
The Contractor must use, and must cause its subcontractor(s) to use, properly certified persons to perform any Construction Work as electricians in accordance with Chapter 4.5 of Division 1 of the California Labor Code, entitled “Electrician Certification” (Sections 108 – 108.5).
I.	Labor Standards Enforcement
1. Cooperation:  The Contractor and its subcontractors shall cooperate fully with the City Compliance Officer as part of any action by the City Compliance Officer to administer and/or enforce the labor standards set forth in this Section 7-1.01A.
2. Inspections:  The Contractor and its subcontractors agree that the City Compliance Officer has the following rights in the performance of the Officer’s duties:  (1) to engage in random inspections of job sites, (2) to have access to the employees performing Construction Work, and (3) to have access to employee time sheets, inspection logs, payroll records, paychecks and any other documents reasonably related to an appropriate investigation of the Contractor’s and subcontractor’s compliance with the labor standards set forth in this Section 7-1.01A. 
3. Audit:  The City Compliance Officer may audit such records of the Contractor and it subcontractors as the Officer deems necessary to determine compliance with the labor standards set forth in this Section 7-1.01A.  
J.	Subcontractors
Notwithstanding anything to the contrary, the prevailing wage requirements, payroll record requirements and all other labor standard requirements set forth in this Section 7-1.01A are applicable to every subcontractor engaged by the Contractor to perform Construction Work.  The Contractor shall include in every such subcontract the following provision(s):  (1) an agreement from the subcontractor that it is subject to each of the labor standard requirements set forth in this Section 7-1.01A, (2) an agreement from the subcontractor that it will comply with each of the labor standard requirements, and (3) an agreement from the subcontractor that the City Compliance Officer can enforce each of the labor standard requirements against the subcontractor to the same extent it can enforce the provisions against the Contractor.  
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EXHIBIT D
INSURANCE REQUIREMENTS

INSURANCE REQUIREMENTS. Contractor shall procure and maintain for the duration of the Contract (or for such longer periods as may be specified below) insurance against claims for injuries to persons or damages to property which may arise from, or in connection with, the performance of the work hereunder by the Contractor, his agents, representatives, employees or subcontractors. The cost of such insurance shall be included in the Contractor’s bid.

1	Minimum Scope of Insurance

	Coverage shall be at least as broad as:

1.	The coverage provided by Insurance Services Office Commercial General Liability coverage “occurrence” form CG 0001 including products and completed operations and X. C. U. (explosion, collapse, underground); and 

2.	The coverage provided by Insurance Services Office form number CA 0001 covering Automobile Liability.  Coverage shall be included for all owned, non-owned and hire automobiles; and

3.	Workers’ Compensation insurance as required by the Labor Code of the State of California and Employers Liability insurance.

There shall be no endorsements reducing the scope of coverage required above unless approved by the City’s Risk Manager.

2	Minimum Limits of Insurance

	Contractor shall maintain limits no less than:

1.	Commercial General Liability: $1,000,000 per occurrence for bodily injury, personal injury and property damage. If Commercial General Liability Insurance or other form with a general aggregate limit is used, either the general aggregate limit shall apply separately to this project/location or the general aggregate limit shall be twice the required occurrence limit.

2.	Automobile Liability: $1,000,000 combined single limit per accident for bodily injury and property damage.

3.	Workers’ Compensation and Employers Liability: Workers’ Compensation limits as required by the Labor Code of the State of California and Employers Liability limits of $1,000,000 per accident.

3	Deductibles and Self-Insured Retentions

Any deductibles or self-insured retentions must be declared to, and approved by, the City. At the option of the City, either: the insurer shall reduce or eliminate such deductibles or self-insured retentions as respects the City, its officials, employees, agents and contractors; or the Contractor shall procure a bond guaranteeing payment of losses and related investigations, claim administration and defense expenses in an amount specified by the City.

4	Other Insurance Provisions

	The policies are to contain, or be endorsed to contain, the following provisions:

1.	General Liability and Automobile Liability Coverages

a.	The City, its officials, employees, agents and contractors are to be covered as additional insureds as respects: liability arising out of activities performed by, or on behalf of, the Contractor; products and completed operations of the Contractor; premises owned, leased or used by the Contractor; or automobiles owned, leased, hired or borrowed by the Contractor. The coverage shall contain no special limitations on the scope of protection afforded to the City, its officials, employees, agents and contractors.

b.	The Contractor’s insurance coverage shall be primary insurance as respects the City, its officials, employees, agents and contractors. Any insurance or self-insurance maintained by the City, its officials, employees, agents or contractors shall be excess of the contractor’s insurance and shall not contribute with it.

c.	Any failure to comply with reporting provisions of the policies shall not affect coverage provided to the City, its officials, employees, agents, or contractors.

d.	Coverage shall state that the Contractor’s insurance shall apply separately to each insured against whom claim is made or suit is brought, except with respect to the limits of the insurer’s liability.

e.	Coverage shall contain a waiver of subrogation in favor of the City, its officials, employees, agents and contractors.

2.	All Coverages

Each insurance policy required by this clause shall be endorsed to state that coverage shall not be suspended, voided, canceled, reduced in coverage or in limits except after thirty (30) days’ prior written notice has been given to the City, except that ten (10) days’ prior written notice shall apply in the event of cancellation for non-payment of premium.

5	Acceptability of Insurance

	Insurance is to be placed with insurers acceptable to the City’s Risk Manager.

6	Verification of Coverage

Contractor shall furnish the City with certificates of insurance and with original endorsements affecting coverage required by this clause. The certificates and endorsements for each insurance policy are to be signed by a person authorized by that insurer to bind coverage on its behalf.

Copies of all the required ENDORSEMENTS shall be attached to the CERTIFICATE OF INSURANCE which shall be provided by the Contractor’s insurance company as evidence of the stipulated coverages. 

Proof of insurance shall be either emailed in pdf format to Riskmgmt@sanjoseca.gov or mailed to the following postal address:

CITY OF SAN JOSÉ – Finance  
Attn: Risk Management 
200 East Santa Clara Street 14th Floor Wing 
San Jose, CA 95113-1905

7	Subcontractors

Contractors shall include all subcontractors as insureds under its policies or shall obtain separate certificates and endorsements for each subcontractor.
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EXHIBIT E
Bond Number: _____________
CONTRACTOR’S PAYMENT BOND

KNOW ALL PERSONS BY THESE PRESENTS:

THAT WHEREAS, the CITY OF SAN JOSÉ, a municipal corporation of the State of California, (hereinafter designated as “Public Entity”), is about to enter into a certain contract with [Insert legal company name and indicate entity], as Principal, namely, “Contract for:                                                 ”, for the work hereinafter briefly described, to wit:  Specifications for                           ______ and more fully described in and required by said Contract, the award of which said Contract was made to said Principal by the City of San José on                                          .

WHEREAS, said Principal is required by Chapter 5 (commencing at Section 3225) and Chapter 7 (commencing at Section 3247), Title 15, Part 4, Division 3 of the California Civil Code to furnish a bond in connection with said contract.

NOW, THEREFORE, we, the Principal and                                              incorporated under the laws of the State of                                , and authorized to execute bonds and undertakings as sole surety, as Surety, are held and firmly bound unto the Public Entity in the penal sum of                                DOLLARS ($                                       ), lawful money of the United States of America for the payment of which sum well and truly to be made, we bind ourselves, our heirs, executors, administrators, successors and assigns, jointly and severally, firmly by these presents.

THE CONDITION OF THIS OBLIGATION IS SUCH that if said Principal, subcontractors, heirs, executors, administrators, successors, or assigns, shall fail to pay any of the persons named in Section 3181 of the California Civil Code, or amounts due under the Unemployment Insurance Code with respect to any work or labor performed or materials supplied by any such claimant, which said work, labor or materials are covered by the said contract and any amendments, changes, change orders, additions, alterations, or modifications thereof, or for any amounts required to be deducted, withheld, and paid over to the Employment Development Department from the wages of employees of the Principal and their Subcontractors, pursuant to Section 18806 of the Revenue and Taxation Code, with respect to such work and labor, the Surety will pay for the same, in an amount not exceeding the sum hereinabove specified, and also, in case suit is brought upon this bond, a reasonable attorney's fee to be fixed by the court.

This bond shall insure to the benefit of any of the persons named in Section 3181 of the California Civil Code, so as to give a right of action to such persons or their assigns in any suit brought upon this bond.

It is further stipulated and agreed that the Surety on this bond shall not be exonerated or released from the obligation of this bond by any change, extension of time for performance, addition, alteration or modification in, to, or of any contract, plans, specifications, or agreement pertaining or relating to any scheme or work of improvement hereinabove described or pertaining or relating to the furnishing of labor, materials, or equipment therefore, nor by any change or modification of any terms of payment or extension of the time for any payment pertaining or relating to any scheme or work of improvement hereinabove described, nor by any rescission or attempted rescission of the contract, agreement or bond, nor by any conditions precedent or subsequent in the bond attempting to limit the right of recovery of claimants otherwise entitled to recover under any such contract or agreement or under the bond, nor by any fraud practiced by any person other than the claimant seeking to recover on the bond and that this bond be construed most strongly against the Surety and in favor of all persons for whose benefit such bond is given, and under no circumstances shall Surety be released from liability to those for whose benefit such bond has been given, by reason of any breach of contract between the owner or Public Entity and original Contractor or on the part of any obligee named in such bond, but the sole conditions of recovery shall be that claimant is a person described in Section 3110 or 3112 of the California Civil Code, and has not been paid the full amount of their claim and that Surety does hereby waive notice of any such change, extension of time, addition, alteration, modification, rescission or attempted rescission, herein mentioned.

It is further stipulated and agreed that no final settlement between the Public Entity and the Contractor with reference to the work, shall abridge the right of any beneficiary hereunder whose claims may be unsatisfied.

This bond is executed and delivered to comply with requirements of the City of San José, and to comply with the provisions of Title 15, Chapters 5 and 7 of Part 4, Division 3 of the Civil Code of the State of California.

SIGNED AND SEALED this                             day of                           , 20         . 


	PRINCIPAL

_____________________________
Legal Company Name

_____________________________
Indicate Type of Entity


By___________________________
Name:
Title:


By___________________________
Name:
Title:
	SURETY

_____________________________
Legal Company Name





By___________________________
Name:
Title:
Address:____________________
              ____________________
              ____________________
Telephone:  _________________


	





(Affix Corporate Seals)

(Attach Acknowledgments of both Principal and Surety Signatures)

	
Approved by the City Attorney of the City of San José on the ___________ day of ___________________, _______.

By__________________________
Deputy
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