CITY OF SAN JOSÉ


ENVIRONMENTAL SERVICES DEPARTMENT
DISPUTE RESOLUTION

SECTION 00 73 20 

DISPUTE RESOLUTION
PART 1   General

1.01 FORUM FOR DISPUTE RESOLUTION

It is the express intention of the parties that all legal proceedings related to this Design Bid Build Contract or to the Project or to any rights or any relationship between the parties arising therefrom shall be solely and exclusively initiated and maintained in State or federal courts located in the County of Santa Clara, California.  The Contractor and the City each irrevocably consents to the jurisdiction of such courts in any such legal proceeding and waives any objection it may have to the laying of the jurisdiction of any such legal proceeding.  
1.02 NON-BINDING MEDIATION

A. Rights to Request and Decline.  Either party may request Non-Binding Mediation of any dispute arising under this Contract.  The non-requesting party may decline the request in its discretion.  If there is concurrence that any particular matter shall be mediated, the provisions of this Section shall apply.  The costs of the Mediator shall be divided equally between the City and the Contractor.

B. Procedure.  The Mediator shall be a professional mutually acceptable to the parties who has no current or on-going relationship to either party.  The Mediator shall have full discretion as to the conduct of the mediation.  Each party shall participate in the Mediator’s program to resolve the dispute until and unless the parties reach agreement with respect to the disputed matter or one party determines in its discretion that its interests are not being served by the mediation.

C. Non-Binding Effect.  Mediation is intended to assist the parties in resolving disputes over the correct interpretation of this Contract.  No Mediator shall be empowered to render a binding decision.

D. Relation to Judicial Legal Proceedings.  Nothing in this Section shall operate to limit, interfere with or delay the right of either party under this Article to commence judicial legal proceedings upon a breach of this Contract by the other party, whether in lieu of, concurrently with, or at the conclusion of any Non-Binding Mediation.

1.03 CONTINUANCE OF PERFORMANCE DURING DISPUTE 

Unless otherwise directed in writing by the City, at all times during the course of any dispute resolution procedure or legal proceeding, the Contractor shall continue with the performance of the Contract Services in a diligent manner and in accordance with the applicable provisions of this Contract.  The City shall continue to satisfy its uncontested payment obligations to the Contractor during the pendency of any such dispute, subject to the terms and conditions of this Contract.  Records of the Contract Services performed during such time shall be kept in accordance with the applicable provisions of this Contract.
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