CITY OF SAN JOSE

SPECIAL PROVISIONS

ENVIRONMENTAL SERVICES DEPARTMENT

SECTION 00 73 04
SPECIAL PROVISIONS

FOR THE

[PROJECT NO. – PROJECT NAME]
SPECIFICATIONS AND PLANS

The work embraced herein shall be done in accordance with the City of San José Standard Specifications (July 1992) and the City of San José Standard Details (July 1992) insofar as the same may apply and in accordance with the following special provisions.

AMENDMENTS TO THE JULY 1992 STANDARD SPECIFICATIONS

Section 1 of the Standard Specifications (page 1-6) shall have the following paragraph added: 

1-1.278  Partnering. - The development of team-based relationships between the Contractor and City in which:  (1) trust and open communications are encouraged and expected from participants, (2) parties address and resolve issues and problems promptly and at the lowest possible level, (3) parties seek to develop solutions that are agreeable and meet the needs of everyone involved, (4) all parties have identified common goals for the partnerships and at the same time are aware of and respect each other's goals and values, and (5) parties seek input from each other in an effort to find better solutions for the problems and issues at hand, thus creating synergy in the relationship that fosters cooperation and improves the productivity of the partnership.  The term is not intended to have any legal significance or to be construed as denoting a legal relationship of agency, partnership, or joint venture between the City and Contractor.
Issue Date:  September 1, 2016
1-1.37
Special Provisions. – All Procurement and Contracting Requirement Sections and all Technical Specifications Sections are part of the Special Provisions.

Section 2-1.095 of the Standard Specifications (pages 2-4 and 2-5) shall be revised to read as follows:

2-1.095 Relief of Bidders. - After the time set for the opening of bids, no bidder shall be relieved of a bid, unless the City consents, and there shall be no change made in any bid because of a mistake.  However, if such relief is not granted and the bid guarantee declared forfeit, the bidder may bring an action against the City in a court of competent jurisdiction in Santa Clara County for the recovery of the amount forfeited, without interest or costs.

The complaint shall be filed, and summons served on the Director of Public Works of the City of San José, within 90 days after the opening of the bid; otherwise, the action shall be dismissed.

To be relieved of its bid without forfeiture of its bid security, the bidder shall establish to the satisfaction of the City, determined in its sole and absolute discretion, that:

(1)
A mistake was made.

(2)
The Contractor gave the City written notice within five business days after the opening of the bids of the mistake, specifying in detail in the notice how the mistake occurred.

(3)
The mistake made the bid materially different than the Contractor intended it to be.

(4) The mistake was made in filling out the bid and not due to an error in judgment or to carelessness by the Contractor in inspecting the site of the work, or in reading the plans or specifications.

Other than the above described notice to the City, no claim is required to be filed by the bidder before bringing a legal action against the City under this Section to recover a forfeited bid guarantee.

A bidder who claims a mistake and is relieved of its bid or who forfeits its bid guarantee shall be prohibited from participating in further bidding on the contract for the public work on which the mistake was claimed or security forfeited.

Section 2-1.10 of the Standard Specifications shall be revised to read as follows:

2-1.10 Disqualification of Bidders. – The City may disqualify a bidder and reject the bidder’s bid for any one or more of the following causes:

1. The bidder is barred from bidding on City projects under the provisions of Chapter 4.10 of the San José Municipal Code.

2. More than one proposal from an individual, firm, partnership, corporation, or combination thereof under the same or different names is received; all such proposals will not be considered.

3. Evidence of collusion among bidders.

4. Lack of competency as revealed by any financial statement, as may be required by the special provisions, or by experience or plant and equipment statements submitted.

5. Lack of responsibility as shown by past work on any Public Works project for the City or any other public entity judged from the standpoint of workmanship and/or progress.

6. Incomplete work on any Public Works project for the City or any other public entity which, in the judgment of the City, might hinder or prevent the bidder from promptly completing additional work if awarded. 

7. Being in arrears on any existing Public Works contract for the City or any other public entity, in litigation with the City, or having defaulted on a previous contract with any public entity.

8. Failure of the bidder to have a valid Contractor's license in the class specified in the Notice to Contractors at the time of bid opening, except as provided for projects where federal funds are involved as specified in Section 7-1.01.

9. Failure of the bidder to provide prices for all items in the proposal, including alternatives, or submitting an incomplete or otherwise non-responsive proposal.

10. The bidder has engaged in any activity constituting grounds for debarment under the provisions of Section 4.10.355 of the San José Municipal Code.

11. Any other ground which the Engineer determines would significantly impair the ability of the bidder to perform the proposed work.  In making this determination, the Engineer may consider, without limitation, items such as any previous or current prevailing wage violations by the bidder, the number of stop notices on previous public works projects performed by the bidder, and the existence of past or current agreements with other public entities to not bid on public works projects.

2-1.14
Addenda and Interpretations.

Written addenda by way of clarifications, amendments, changes or additions to the Contract Documents including a change to the proposed opening time, date or place may be issued by the City before the opening of proposals.  Addenda will be available to all prospective bidders prior to the opening of bids through the City’s online solicitation webpage, BidSync.  Failure of any bidder to receive any addenda shall not relieve the bidder from any obligations imposed by the addenda.  All addenda issued shall become part of the contract and the price therefore, set forth in the proposal.  The bidder’s failure to sign and submit any or all addenda with the bid may be a cause for rejection of the bid.

Every request for interpretation should be submitted through the City’s online solicitation webpage, BidSync, or submitted in writing addressed to the Director of Public Works at 200 E. Santa Clara Street, 5th Floor, San Jose, CA 95113, and to be given consideration, must be received at least 7 calendar days prior to the date fixed for the opening of bids.  Any and all interpretations will be in the form of writing which, if issued, will be available to all prospective bidders prior to the opening of bids through the City’s online solicitation webpage, BidSync.  Failure of any bidder to receive any interpretation shall not relieve the bidder from any obligation under their bid as submitted and the bidder shall be required to perform the work as modified by the interpretation.  All interpretations issued, shall become part of the contract.

No oral interpretation of the meaning of the plans, specifications or other document will be made.  If any such oral interpretation is made, it shall not be considered by the bidder in preparing its proposal.
Issue Date: February 4, 2015

Section 2-1.17, entitled “Registration Requirements,” shall be added to the Standard Specifications to read as follows:

2-1.17 Registration Requirements

The Contractor shall comply with the registration requirements set forth in Sections 1725.5 and 1771.1 of the California Labor Code, which are incorporated into this Contract.  The registration requirements include, but are not limited to, the following.

1. Contractor Registration:  A Contractor must be registered in accordance with Sections 1725.5 and 1771.1 of the California Labor Code in order to be qualified to submit a bid Proposal.  The City will reject a bid Proposal from a Contractor that is not properly registered at the time the Contractor submits the bid Proposal.  

a. Proof of Registration:  The Contractor must include its registration number on its bid Proposal Form.  

b. Late Submission of Registration Number:  The Contractor’s bid will not be deemed non-responsive for failure to include the Contractor’s registration number if the Contractor submits the number within 24 hours after the bid opening or if the City is otherwise readily able to verify that the Contractor was properly registered.  Notwithstanding the foregoing, the Contractor must still be properly registered at the time it submits its bid Proposal.   
c. Maintaining Registration:  The Contractor must be properly registered in accordance with this provision for the entire term of the Contract.  

2. Subcontractor Registration:  Every subcontractor performing any Work, whether or not listed in the Contractor’s bid Proposal, must be registered in accordance with Sections 1725.5 and 1771.1 of the California Labor Code before starting such Work and for the entire time that it performs such Work.  

a. Listed Subcontractors:  In addition, subcontractors listed in the Contractor’s bid Proposal must be registered in accordance with Sections 1725.5 and 1771.1 of the California Labor Code at the time they are listed.  

i. Unregistered Subcontractors:  The City will reject a bid Proposal from a Contractor listing a subcontractor that is not registered unless the Contractor submits adequate proof of one of the following:

· The subcontractor is registered before the bid Proposal is opened; or

· Within 24 hours of the bid Proposal opening, the subcontractor is registered and has paid the penalty registration fee specified in Section 1725.5 of the California Labor Code; or

· The Contractor replaces the subcontractor with another registered subcontractor pursuant to Section 2-1.15C of the Standard Specifications, entitled “Claims of Inadvertent Clerical Error in Listing of Subcontractor.”

ii. Proof of Registration:  The Contractor must include on the subcontractor listing form in the bid Proposal the registration number of each listed subcontractor.  Notwithstanding the foregoing, the Contractor’s bid will not be deemed non-responsive for failure to include the registration number of a subcontractor if the Contractor submits the number within 24 hours after the bid opening or if the City is otherwise readily able to verify that the subcontractor is properly registered.

iii. Subcontractor Substitution:  A subcontractor’s failure to be properly registered is an additional ground for substitution in accordance with Section 2-1.15B of the Standard Specifications, entitled “Substitution of Subcontractors.”  The substitution must be with a properly registered subcontractor.

b. Contractor’s Responsibility:  The Contractor is responsible for ensuring compliance with all of the subcontractor registration requirements set forth herein.

3. Noncompliance:  Once the Contract is executed, it is a material breach of the Contract for the Contractor to be in violation of any of the registration requirements set forth in this provision.  

Issue Date: April 4, 2006
Section 3-1.01 Award of Contract of the Standard Specifications (page 3-1) shall be revised as follows:

3-1.01  Award of Contract - The City will compare all proposals on the basis of the Engineer’s Estimate of the quantities of work to be done.

The City, in its sole discretion, reserves the right to reject any or all proposals.  If the City awards the contract, the award will be to the lowest responsive and responsible bidder whose proposal complies with all the requirements prescribed.  If two (2) or more bids are the same and the lowest, the City may accept either bid it chooses in its sole discretion.  

Depending upon the circumstances, the rejection of any or all proposals, or the award of a proposal, may be done by either the City Council or the Director of Public Works.    

3-1.01A  Timing of Award -  If the City awards the contract, it will award the contract no earlier than five (5) working days after the opening of the proposals and no later than one hundred twenty (120) calendar days after the opening of the proposals.

If the lowest responsible bidder refuses or fails to execute the contract, the City may award the contract to the second lowest responsive and responsible bidder.  Such award, if made, will be made within one hundred thirty five (135) calendar days after the opening of the proposals.  If the second lowest responsible bidder refuses or fails to execute the contract, the City may award the contract to the third lowest responsive and responsible bidder.  Such award, if made, will be made within one hundred fifty (150) calendar days after the opening of the proposals. The Department of Public Works may proceed in like manner until the Director either finds a responsible and responsive bidder willing to be awarded the contract or determines that it is not in the best interest of the City to proceed further. 

The periods of time specified above within which the award of contract may be made shall be subject to extension for such further period as may be agreed upon in writing between the Director and the bidder concerned.

3-1.01B   Notice of Intended Award - If the City intends to award a contract, the City will post on the internet a written notice indicating to which bidder it intends to award the contract along with the bid results.  The City will notify or cause to be notified all bidders that these documents have been posted.  Irrespective of any changes to the information contained therein (including, without limitation, the identity of the bidder to which the City intends to award the contract), the issuance of any such notice of intended award shall occur only once; however, any such changes will be posted to the internet by the City.
3-1.01C  Protest of Bid Award - A bidder may protest the City’s award of a contract.  A protesting bidder shall submit its protest in writing.  The protest shall provide a full and complete statement specifying in detail the ground(s) of the protest and the facts supporting the protest.

A protesting bidder shall deliver its written protest to the project manager at the address shown on the front cover of the bid specifications on or before 5 p.m. of the fifth working day following the day upon which the City issued the notice described in Section 3-1.01B.

Bidders are instructed that, irrespective of any changes to the information contained in the notice described in Section 3-1.01B, there is a single protest period, and any and all protests must be delivered by the deadline specified above, regardless of whether or not the protest is directed at the bid of the proposed awardee or at the bid of another bidder.  By way of example only, should the City indicate in its notice that it intends to award to the lowest bidder, the third lowest bidder will be required to deliver any protest it may have as to the bid of the second lowest bidder, regardless of whether or not it is also prepared to protest the bid of the lowest bidder. 

The procedure and time limits set forth in this section 3-1.01C are mandatory and the bidders’ sole and exclusive remedy in the event of protest.  Failure to comply with these procedures shall constitute a waiver of any right to further pursue the protest, including filing a Government Code claim or legal proceedings.


3-1.01D  Add Alternate of the Standard Specifications (page 3-1) shall have the following paragraph added:

“If there are Add Alternates, the low bid will be determined by adding each of the Add Alternate Bids to the Base Bid in ascending numerical sequence, until a total is reached to which no further Add Alternate Bids may be added without exceeding $                            .  The low bidder will be the bidder whose total amount calculated under the preceding sentence (1) includes the greatest number of Add Alternates, or (2) offers an equal number of Add Alternates for the lowest price.  If the addition of the first Add Alternate Bid to the Base Bid results in a figure greater than the above-stated dollar amount in the case of every responsive bidder, the low bid will be determined by the Base Bid alone.  Once the low bidder has been identified in the preceding manner, the City may elect to award the Base Bid item alone or any or all Add Alternate items in any sequence to that low bidder, even if the resulting contract amount no longer represents the lowest total price for the particular items chosen.”  

Section 4-1.03E of the Standard Specifications (page 4-5) shall be revised to read as follows:

4-1.03E  Revocable Contract Items. - Items noted as “Revocable” in the Proposal may be deleted entirely or in part or added to at the sole discretion of the City.  The provisions of Section 4-1.03B, “Increased or Decreased Quantities”, shall not apply to entire or partial deletion of or addition to Revocable items.

Issue Date:  September 1, 2016

Section 5 of the Standard Specifications (page 5-12) shall have the following paragraphs added:

5-1.04   Coordination and Interpretation of Plans, Standard Specifications, and Special Provisions, of the Standard Specifications shall have the order of precedence listed as items 1 through 4 revised to read as follows:

1. Special Provisions 

Within Special Provisions the precedence of specific documents is as follows;

a. Change Orders

b. Amendments to the Standard Specifications
c. Addenda

d. Agreement

e. Bid Forms (Proposal, Schedule of Quantities, Bonds, other forms completed by bidder)

f. Technical Specifications issued for preparation of bids
2. Project Plans

Project plans are the design drawings issued for the preparation of bids. Within the project plans, the order of precedence is as follows;

a. Written numbers govern over figures

b. Figures govern over scaled dimensions

c. Detail drawings govern over general drawings

d. Specific notes on drawings take precedence over tables and lists
e. Addenda/Change Order drawings govern over any other drawings

f. Notes, descriptions or tables take precedence over graphic representations on drawings

g. Greater number, amount, or size takes precedence over lesser number, amount or size. 
3. Standard Plan Details

4. Standard Specifications

If a discrepancy is found or any confusion arises, submit a request for clarification to the ENGINEER.

5-1.17 Partnering. - The City and Contractor will use good faith efforts to promote the formation of a successful Partnering relationship in order to effectively complete the Contract to the benefit of both parties.  The purpose of this relationship is to establish and maintain cooperative communication and to mutually resolve conflicts at the lowest responsible management level.  The establishment of a Partnering relationship will not change or modify the terms and conditions of the Contract and will not relieve either party of the legal requirements of the Contract.

The City and Contractor will engage in either Formal Partnering or Informal Partnering, depending upon the size of the project.  

5-1.17A Formal Partnering. – In Formal Partnering the City and the Contractor implement the Partnering relationship through at least one pre-construction partnering workshop conducted by an independent facilitator.  The purpose of the initial pre-construction workshop is to mutually develop a strategy for forming a successful partnering relationship.  The City and Contractor may participate in additional facilitated workshops during the life of the project as they mutually agree is necessary and appropriate.

For all projects in which the engineer’s estimate for the entire project prior to advertising for bids is $10 million or more, the City and Contractor shall participate in Formal Partnering.  

For all projects in which the engineer’s estimate for the entire project prior to advertising for bids is $1 million or above but less than $10 million dollars, the Contractor may elect to require the parties to participate in Formal Partnering.  The Contractor shall elect Formal Partnering by submitting a request in writing to the Engineer after approval of the Contract. 

The scheduling of a partnering workshop, selection of the partnering facilitator and workshop site, and other administrative details shall be as agreed to by both parties.  The parties shall used good faith efforts to schedule the initial, pre-construction partnering workshop and to select the facilitator for the workshop as soon as reasonably possible following award of the Contract where Formal Partnering is mandatory or as soon as reasonably possible following a Contractor’s election to require Formal Partnering for all other projects.

The costs of Formal Partnering involved in providing the pre-construction partnering workshop, any subsequent, additional partnering workshops, and the facilitator for the partnering workshops shall be borne equally by the City and Contractor.  These costs may be provided elsewhere in this Contract either as an allowance item or a specific bid item.  If not, then the Engineer may issue a change order in the amount of one-half of the estimated cost of the facilitator and the partnering workshops. 

The division of cost for the facilitator and partnering workshops will be made by determining the cost in conformance with the provisions in Section 9-1.03B, “Work Performed By Special Forces or Other Special Services,” of the Standard Specifications, and paying to the Contractor one-half of that costs, except no markups will be allowed.

All other costs associated with Formal Partnering will be borne separately by the party incurring the costs, such as wages and travel expenses, and no additional compensation will be allowed therefor.

5-1.17B  Informal Partnering.  In Informal Partnering the City and the Contractor will implement the Partnering relationship through partnering discussions that are not conducted by an independent facilitator.  The City and Contractor may participate in additional unfacilitated partnering meetings during the life of the project as they mutually agree is necessary and appropriate.

The City and Contractor will engage in informal partnering as follows:  (1) on all projects in which the Engineer’s estimate for the entire project prior to advertising for bids is below $1 million, and (2) on all projects in which the engineer’s estimate for the entire project prior to advertising for bids is $1 million or above but less than $10 million and the Contractor has not elected Formal Partnering.  

Issue Date: April 3, 2015

Section 7-1.01A through 7-1.01A(11) shall be revised to read as follows:

Section 7-1.01A Labor Standards
The Contractor shall comply with the labor standard requirements set forth below in this Section 7-1.01A.

7-1.01A(1) City Compliance Officer
1. City Compliance Officer:  For purposes of this Section 7-1.01A, the “City Compliance Officer” is the Director of the Office of Equality Assurance or such other City employee as the City Manager may designate as having primary responsibility for administering and enforcing the labor standard requirements set forth in this Section 7-1.01A.  The term includes the City Compliance Officer’s staff and any other City employees and agents authorized to assist in the administration and enforcement of these labor standards.

2. Contact Information:  The address of the City’s Office of Equality Assurance for purposes of correspondence and inquiries is 200 East Santa Clara Street, 5th Floor, San José CA  95113-1905.  The Office’s phone number is 408-535-8430.

3. Scope of Authority:  The City Compliance Office has primary responsibility for administering and enforcing the prevailing wage requirements, the payroll requirements and all other labor standards required by this Contract.

7-1.01A(2) Labor Requirements

1. Federal Requirements:  The contractor shall comply with the applicable federal prevailing wage, hour and labor requirements, including those set forth in the Davis-Bacon Act, the Contract Work Hours and Safety Standards Act, and all related acts (collectively “Federal Labor, Wage and Hour Requirements”), as set forth in the body of the attached contract.  

2. State Requirements:  The contractor shall comply with the prevailing wage, hour and labor requirements set forth in California Labor Code Sections 1720 through 1861 (collectively “State Wage, Hour and Labor Requirements”) to the extent that such requirements do not conflict with the Federal Wage, Hour and Labor Requirements and to the extent the Federal Wage, Hour and Labor Requirements are not otherwise applicable.  

7-1.01A(3) Prevailing Wage

1. In accordance with the applicable Federal Labor, Wage and Hour Requirements, the contractor shall pay not less than the local prevailing rate of per diem wages and local prevailing rates for holiday and overtime work, as determined by the Federal Department of Labor.  

2. Notwithstanding the foregoing, if both Federal and State prevailing wage requirements contain the same work classification, then the contractor will need to pay not less than the greater of the two (2) applicable local prevailing rate of per diem wages and local prevailing wage rates for holiday and overtime work.  

7-1.01A(4) Not Used

7-1.01A(5) Employee Sign In/Sign out

The Contractor shall maintain a sign-in and sign-out sheet showing which employees are present on the job site.  The Contractor shall establish procedures so that all employees sign in and out of the job site.  The Contractor shall provide, upon request, a copy of the sign-in and sign-out sheet to the City Compliance Officer and to any employee or the employee’s authorized representative.

7-1.01A(6) Discrimination Prohibited

1. City Prohibition:  The Contractor also must comply with, and is subject to, the nondiscrimination/nonpreference requirements set forth in Chapter 4.08 of Chapter 4 of the San José Municipal Code, entitled “Nondiscrimination Requirements for Contracts,” which is incorporated into this Contract.  

a. Attachment 1 of Contract:  The nondiscrimination/nonpreference requirements set forth in Attachment 1 of this Contract implement, in part, the requirements of Chapter 4.08.  The Contractor shall comply with the requirements set forth in Attachment 1.

b. Subcontractors:  The Contractor shall include the same provisions in Attachment 1 in every subcontract entered into in furtherance of the Contract so that such provisions are binding on each subcontractor.

7-1.01A(7) Not Used
7-1.01A(8) Workers’ Compensation

1. Requirement:  The Contractor shall secure worker’s compensation for all of its employees in accordance with Section 3700 of the California Labor Code.  By signing the Contract, the Contractor is certifying and filing with the City the following:

 “I am aware of the provisions of Section 3700 of the Labor Code which require every employer to be insured against liability for workers’ compensation or to undertake self-insurance in accordance with the provisions of that code, and I will comply with such provision before commencing the performance of the Work of this Contract.”

2. Prohibition:  The Contractor is prohibited from performing Work if at the time of such Work the Contractor is not in compliance with Section 3700 of the California Labor Code.  The Contractor must not allow a subcontractor to perform Work if at the time of such Work the subcontractor is not in compliance with Section 3700 of the California Labor Code.

3. Proof of Compliance:  Before starting any Work, the Contractor shall provide the Engineer with one of the following:  (1) satisfactory proof that it is properly insured by one or more insurers authorized to write worker’s compensation insurance in California, or (2) a valid certificate of consent to self-insure issued by the Director of Industrial Relations for the State of California.  

a.
Maintaining Compliance:  The Contractor shall maintain such insurance or certificate of consent to self-insure for the term of the Contract.  

b.
Requests for Proof of Compliance:  Upon the request of the Engineer at any time during the term of the Contract, the Contractor must provide satisfactory proof that it is in compliance with Section 3700 of the California Labor Code.

4. Failure to Comply:  The Contractor’s failure to comply promptly with a request by the Engineer for proof of compliance with Section 3700 of the California Labor Code, or the Contractor’s failure to be in compliance with Section 3700, is a material breach of this Contract.  Such breach is a basis for the Engineer to suspend Work in accordance with Section 8-1.05 of these Specifications.  The Contractor is responsible for all costs and damages resulting from any such suspension of Work.

5. Withhold:  If any injury occurs to any employee of the Contractor for which the employee, or the employee’s dependents, is entitled to compensation from the City under the California Labor Code provisions applicable to worker’s compensation, the Engineer may withhold and retain from any moneys due the Contractor an amount sufficient to cover such compensation. 

6. Subcontractors:  The Contractor shall include in all of its subcontracts the obligation for subcontractors to comply with the requirements of this Section 7-1.01A(8).

7-1.01A(9)  Certified Electricians

The Contractor must use, and must cause its subcontractor(s) to use, properly certified persons to perform any Work as electricians in accordance with Chapter 4.5 of Division 1 of the California Labor Code, entitled “Electrician Certification” (Sections 108 – 108.5).

7-1.01A(10)  Local Labor Standards Enforcement
1. Cooperation:  The Contractor and its subcontractors shall cooperate fully with the City Compliance Officer as part of any action by the City Compliance Officer to administer and/or enforce the labor standards set forth in this Section 7-1.01A.

2. Inspections:  The Contractor and its subcontractors agree that the City Compliance Officer has the following rights in the performance of the Officer’s duties:  (1) to engage in random inspections of job sites, (2) to have access to the employees performing Work, and (3) to have access to employee time sheets, inspection logs, payroll records, paychecks and any other documents reasonably related to an appropriate investigation of the Contractor’s and subcontractor’s compliance with the labor standards set forth in this Section 7-1.01A. 

3. Audit:  The City Compliance Officer may audit such records of the Contractor and its subcontractors as the Officer deems necessary to determine compliance with the labor standards set forth in this Section 7-1.01A.

7-1.01A(11) Subcontractors
Notwithstanding anything to the contrary, the prevailing wage requirements, payroll record requirements and all other labor standard requirements set forth in this Section 7-1.01A are applicable to every subcontractor engaged by the Contractor to perform Work.  The Contractor shall include in every such subcontract the following provision(s):  (1) an agreement from the subcontractor that it is subject to each of the labor standard requirements set forth in this Section 7-1.01A, (2) an agreement from the subcontractor that it will comply with each of the labor standard requirements, and (3) an agreement from the subcontractor that the City Compliance Officer can enforce each of the labor standard requirements against the subcontractor to the same extent it can enforce the provisions against the Contractor.
Section 7-1.03   Payment of Taxes, of the Standard Specifications (page7-14) shall be revised to read as follows:

7-1.03   Payment of Taxes/Allocation of Sales and Use Taxes. - The Contract Price paid for the Work shall include full compensation for all taxes which the Contractor is required to pay, whether imposed by Federal, State or local government, including, without being limited to, Federal excise tax. No tax exemption certificate nor any document designed to exempt the Contractor from payment of any tax will be furnished to the Contractor by the City, as to any tax on labor, services, materials, transportation, or any other items furnished pursuant to the Contract.

Prior to making any purchase of materials, machinery, tools, fixtures, or equipment totaling in excess of $1 million for the Work, Contractor shall obtain a jobsite sub-permit of its seller’s permit designating the Facility located at 700 Los Esteros Road, San Jose Ca 95134 as the jobsite using the State of California Board of Equalization form BOE-530 (Schedule C – Detailed Allocation by Suboutlet of Combined State and Uniform Local Sales and Use Tax).  Contractor shall include this provision in all of its construction subcontracts for the project.
Issue Date:  September 1, 2016

Section 7-1.04 Permits and Licenses of the Standard Specifications (page 7-14) shall have the following paragraph added:

“The Contractor shall defend, indemnify, and hold harmless the City, its employees, and its agents from all legal claims, losses, actions in law or equity civil and/or criminal, arising from any and all acts, omissions, or negligence of the Contractor in violation of any permit or license issued.”
Section 7-1.22 Provisions of Law and Venue of the Standard Specifications (page 7-30) shall have the following paragraph added:

“All depositions, document production, mediations, arbitrations, and any other meetings will take place in the City of San José.”

Issue Date:  February 4, 2015
**** Note to Project Managers - Section 8-1.01 Subcontracting ***
Be advised, a Project Manager can modify Section 8-1.01 of the Standard Specifications, if appropriate.  Please review these guidelines if modifying the percentage of work the prime contractor is required to self-perform.  Projects with federal funding should also have this percentage further evaluated:

a) Sanitary Sewer/Storm/Utility/CalTrans project:  Typically 30%

b) Park/Trail project:  Typically 25%

c) Building project:  Typically 5%

If a Project Manager determines that a different percentage should be identified, the Section Supervisor shall be consulted.  Delete these instructions, or the section altogether, once a determination is made regarding percentage of self-performance. 
Section 8-1.01 of the Standard Specifications (page 8-1) shall be revised as follows:

8-1.01 Subcontracting – Revise the third paragraph of Section 8-1.01, “Subcontracting”, of the Standard Specifications to read “The Contractor shall perform with the Contractor’s own organization contract work amounting to not less than __ percent of the original total contract price, except that any designated “Specialty Items” may be performed by subcontract and the amount of any such “Specialty Items” so performed may be  deducted from the original total contract price before computing the amount of work required to be performed by the Contractor with the Contractor’s own organization.”
Section 8-1.06B of the Standard Specifications (page 8-4) shall be added as follows:

8-1.06B Annual Holiday Closure. - At the option of the Engineer, the contractor may be required to suspend all work and activities during the City’s annual Holiday Closure in late December and early January of each year.  No work shall be done during this suspension except such work as is necessary for the proper care and protection of work already performed, or except in case of an emergency, and in any case, only with the prior written permission of the Engineer.

This suspension of work will be at no cost to the City.  Working days will not be assessed during this suspension of work.

Issue Date: February 4, 2015
Section 9-1.06 of the Standard Specifications (page 9-12) shall be revised to read as follows:

9-1.06A  Application for Progress Payment. 
1. Once each month, the Contractor shall submit an application for progress payment for the work done in the preceding month.  The Contractor shall submit its monthly application for progress payment at a time acceptable to the Engineer, and the Contractor shall include whatever documentation the Engineer reasonably determines is necessary to authorize a progress payment.  

2.
Before the City makes any partial payment or the final payment, and as a condition of a Contractor’s application for progress or final payment being deemed complete, the Engineer may require the Contractor to submit satisfactory evidence that the Contractor is not delinquent in payments to employees or creditors for labor and materials incorporated into the work.

3.
The Contractor shall provide to the Engineer, with each application for progress payment, the verified and certified payroll records for all of its employees and those employees of Contractor’s subcontractors, as required in Section 7-1.01A(2), entitled "Prevailing Wage," and in Section 7-1.01A(3), entitled "Payroll Records."  The verified and certified payroll records submitted with each application for progress payment shall be for the same period of time as the work for which the Contractor is seeking payment.

a.
The Contractor agrees that submission of the verified and certified payroll records with each application for progress payment is an express condition precedent to the Engineer's obligation to make a progress payment.  The Engineer is not obligated to approve or make, in whole or in part, any progress payment due the Contractor until the Contractor has submitted the required  payroll records.

b.
Any payment of a progress payment, in whole or in part, by the Engineer despite the Contractor’s failure to submit the required payroll records in a timely manner is not a waiver of any other term or conditions contained in this Contract or a waiver of the right to withhold payment for any subsequent breach.    

Issue Date: July 29, 2013

9-1.06B  Partial Payment.
1. Based on the application for progress payment submitted by the Contractor and any other information available to the Engineer, the Engineer shall cause an estimate in writing to be made at least once a month.  The estimate shall include the total amount of work done during the time period covered by the application for payment request, and the value thereof.  The estimate shall also include any amounts payable for mobilization.

2.
The City shall retain 5 percent of such estimated value of the work done, except that at any time after 50 percent of the work has been completed, if the Engineer finds that satisfactory progress is being made, the City made reduce the total amount being retained from payment pursuant to the above requirements to 2.5 percent of the estimated value of such work.  In addition, on any partial payment made after 95 percent of the work has been completed, the City may reduce the amount withheld from payment pursuant to the requirements of this Section 9-1.106, to such lesser amount as the Engineer determines is adequate security for the fulfillment of the balance of the work and other requirements of the contract (but in no event will said amount be reduced to less than 125 percent of the estimated value of the work yet to be completed as determined by the Engineer).  Such reduction will only be made upon the written request of the Contractor and shall be approved in writing by the surety on the Performance Bond and by the surety on the Payment Bond.  The approval of the surety shall be submitted to the City; the signature of the person executing the approval for the surety shall be properly acknowledged and the power of attorney authorizing him/her to give such consent must either accompany the document or be on file with the City.

3.
The Engineer may at any time and in the Engineer’s sole discretion reinstate the retention at the full 5 percent of the value of the work performed upon notice to the Contractor.  The Contractor shall immediately repay to the City all amounts paid to the Contractor in excess of the 5 percent retention.  If the Contractor fails to repay the amount due within a reasonable time, the City may, in addition to all of the other remedies available to it, withhold such amount from future partial payments made to the Contractor.

4.
Based on submittal of a complete application for progress payment  and corresponding Engineer’s Estimate, the City shall pay monthly to the Contractor, while carrying on the work, the balance not retained, as aforesaid, after deducting therefrom all previous payments and all sums to be kept or retained under the provisions of the contract.  No such estimate or payment shall be required to be made when, in the judgment of the Engineer, the work is not proceeding in accordance with the provisions of the contract, or the total value of the work done since the last estimate amount to less than $5,000.

5.
No such estimate or payment shall be construed to be an acceptance of any defective work or improper materials.

6.
Attention is directed to the express prohibition against payment to unlicensed contractors contained in Public Contract Code Section 10164, the provisions of which are set forth in Section 7-1.01C, entitled “Contractor’s Licensing Laws.”

7.
The estimates of the Engineer shall be final and conclusive evidence of the amount or work performed by the Contractor under this contract, and shall be taken as full measure of compensation to be received by the Contractor.
Section 9-1.07C of the Standard Specifications (page 9-18) shall be added as follows:

9-1.07C  Claims Certification. - All claims submitted by the contractor shall include the following personal certification:

“I,                                              , BEING THE                                       (MUST BE AN OFFICER) OF                                       (GENERAL CONTRACTOR), DECLARE UNDER PENALTY OF PERJURY UNDER THE LAWS OF THE STATE OF CALIFORNIA, AND DO PERSONALLY CERTIFY AND ATTEST THAT:  I HAVE THOROUGHLY REVIEWED THE ATTACHED CLAIM FOR ADDITIONAL COMPENSATION AND/OR EXTENSION OF TIME, AND KNOW ITS CONTENTS, AND SAID CLAIM IS MADE IN GOOD FAITH; THE SUPPORTING DATA IS TRUTHFUL AND ACCURATE; THAT THE AMOUNT REQUESTED ACCURATELY REFLECTS THE CONTRACT ADJUSTMENT FOR WHICH THE CONTRACTOR BELIEVES THE OWNER IS LIABLE; AND, FURTHER, THAT I AM FAMILIAR WITH CALIFORNIA PENAL CODE SECTION 72 AND CALIFORNIA GOVERNMENT CODE 12650, ET SEQ, PERTAINING TO FALSE CLAIMS, AND FURTHER KNOW AND UNDERSTAND THAT SUBMISSION OR CERTIFICATION OF A FALSE CLAIM MAY LEAD TO FINES, IMPRISONMENT, AND/OR OTHER SEVERE LEGAL CONSEQUENCES.”



By:   




  

Title

Section 12 of the Standard Specifications (page 12-4) shall have the following section added:

12-1.05  Temporary Traffic Control. Systems and Devices. - Temporary Traffic Control systems and devices shall be in conformance with the "California Manual of Uniform Traffic Control Devices (MUTCD) for Streets and Highways, November 7, 2014", or the latest version published by Caltrans.  Traffic control plans are required to be submitted to the City for review prior to construction.
Pursuant to San José Municipal Code Section 11.12.050, flaggers or City of San José Police Officers shall direct traffic through construction zones where warning signs, cones, delineators, barricades and other temporary traffic control devices cannot effectively control moving traffic.  Flaggers shall be sufficiently trained and equipped in accordance with California Code of Regulations, Title 8, Section 1599.  In addition, flaggers shall be certified by the American Traffic Safety Services Association (ATSSA) or the National Safety Council (NSC).  The Director of Public Works reserves the right to require the use of Police Officers when conditions warrant.
Issue Date: July 29, 2013

Section 12 of the Standard Specifications (page 12-4) shall have the following section added:

12-1.06 Traffic Control. Secondary Employment Officers. 

1. The standard hourly rate for off-duty uniformed traffic control officers (“Secondary Employment Officers”) at construction zones will be $55.00 per hour. Officers are required to receive a 3 hour minimum payment for each assignment equaling a minimum of $165.00 per assignment. Time and one-half of the hourly rate will be charged on each assignment exceeding eight (8) hours. The 3-hour minimum payment of $165.00 will be required when the Contractor does not cancel the requested assignment within 3 hours of the start time. 

2. Requests for Secondary Employment Officers must be submitted at least three (3) business days in advance of the start date for each assignment. (i.e. if an assignment is scheduled for Tuesday morning, the request must be received no later than the end of the business day on the previous Thursday.)
3. A Secondary Employment Officer request form will be provided to each Contractor. The Contractor making a request for a new assignment will complete section #1 of the request form and email it to the address listed on the request form. After the request form is received by the Secondary Employment Officer supervisor, Secondary Employment Officer(s) will be assigned and the completed form will be emailed back to the requesting Contractor. This form will contain the name(s) of assigned officer(s), direct cell phone numbers, the location of the assignment, and start time(s). 
4. The process for canceling assigned Secondary Employment Officer(s) is the responsibility of the requesting Contractor. To cancel an assignment, the Contractor, or designee, shall contact the assigned Secondary Employment Officer(s) directly using the contact information included on the completed request form. Cancellation requires either actual contact with the assigned Secondary Employment Officer(s) or a voicemail message on the Secondary Employment Officer(s) listed cell phone number. Any cancellation less than 3 hours before the start time of the assignment will require the 3 hour minimum payment.

5. For questions related to this process, contact the Secondary Employment Unit at (408) 277-4980.

Note to Project Managers:

 From now on, all references to Stormwater Pollution Prevention shall be addressed in Section 13 Water Pollution Control of the Project Specifications. If a SWPPP is required, you must determine the risk level for the project and include the appropriate specification determined by risk level and by who will be performing Qualified SWPPP Developer (QSD) and Qualified SWPPP Practitioner (QSP) responsibilities (City or Contractor). 

If a SWPPP is not required, the project is still subject to the City’s water pollution control requirements and you should include an appropriate specification. 

Sample specifications and pay item lists for projects with or without SWPPP requirements will be available in the Stormwater section of Forms on the Resources page of the Public Works Intranet site in the near future. For now, if you have any questions or require some assistance please contact your Division Stormwater representative. For CFAS, Jan Palajac. For THS, Rajani “Jani” Nair. E-mail us at PW Stormwater Help with any questions. 

Delete this note prior to including this Section in your project Special Provisions.  

END OF AMENDMENTS

BEGINNING OF WORK AND TIME OF COMPLETION

The Contractor shall diligently prosecute the contract to completion before the expiration of [XX] WORKING DAYS from the first chargeable day as set forth in the “Notice to Proceed.”

LIQUIDATED DAMAGES

The Contractor shall pay to the City of San José the sum of [Insert defendable liquidated damages rate.  Spell dollar amount]  ($xxxx.00 ) per day for each and every day’s delay in finishing the work in excess of the number of days prescribed above.

EQUALITY ASSURANCE

The Contractor shall comply with the Nondiscrimination / Nonpreferential Treatment requirements set forth in Attachment 1 and Attachment 3 pursuant to Chapter 4.08 of the City of San José Municipal Code. The Contractor shall comply with the Prevailing Wage requirements set forth in Attachment 5.  Attachment 1, Attachment 3, and Attachment 5 are attached and are a part of these special provisions.

INSURANCE REQUIREMENTS

Attention is directed to Attachment 4, “Insurance Requirements”, of these special provisions.

END OF SECTION
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